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Background and Overview

Administration of Justice (AOJ) offences affect profoundly the efficient functioning of our
justice system by increasing the number of offences before the Courts. AOJ offences
have also contributed to an increase in pre-trial detention (remands) and the
overrepresentation of Indigenous, African Nova Scotians, and individuals from vulnerable
populations.

On June 21, 2019, Bill C-75 was enacted to, among other things, provide a process to
help Police and Courts deal more effectively with bail related AOJ offences thereby
reducing the number of charges. The most common include failing to comply with
conditions (i.e., breaking a curfew, drinking) and failing to attend Court. When the breach
has not caused harm to a victim, including physical, psychological, or financial harm
(e.g., property damage or economic loss), the Police and the Crown can direct these
breaches to a judicial referral hearing (JRH) as an alternative to charging the accused
with an AOJ offence.

A JRH under section 523.1 of the Criminal Code (the “Code”) allows a Judge to respond
to an AOJ offence without additional criminal charges being laid. If a Judge is satisfied
that the accused failed to comply with some order but did not thereby cause harm, they
can:

1. Take no action.
2. Cancel the previous document and make a new release order; or
3. Order the accused detained in custody pending trial.

The new process does not impact current Police powers to lay charges. Rather, it
enhances Police and Crown discretion to allow them, where appropriate, to compel an
accused to appear at a JRH as an alternative to laying charges.

Since a JRH involves the review of the conditions imposed after an accused is charged
with an offence, there is no conviction, and it does not appear on a criminal record
following a hearing.

If an accused does not attend their JRH, they cannot be charged with the offence of failure
to appear, but the Police have the choice of not pursuing the matter; offering the accused
another hearing; or charging the accused for the breach what was to be addressed at the
JRH.
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Practice Standards and Process

Background

In 2019, the principle of restraint was codified in Section 493.1, and the JRH provision in
Section 523.1 was introduced. As found in R v Zora, 2020 SCC 14 at paragraph 27,
these revisions to Part XVI of the Code were intended to address the over-criminalization
of minor bail breaches, and to reduce the burden on already strained judicial resources.

Moreover, breach offences disproportionately affect the most marginalized persons in the
justice system. At paragraph 57 in Zora, the Court recognized that typical bail conditions
have a disproportionally negative impact upon Indigenous people and other vulnerable
marginalized people who struggle with substance use, poverty, and mental health
challenges.

Despite these noble intentions of Parliament, there has been little uptake in the new
process in Nova Scotia, as elsewhere. As Judge Atwood held in R v Morrison, 2021
NSPC 39, “it is unfortunate that these provisions [623.1], which would help to reduce the
numbers of minor cases getting added to already burgeoning dockets, are being
under-used. Or not used at all.”

Law
Section 493.1 of the Code states that:

Principle of restraint

493.1 In making a decision under this Part, a peace officer, justice or judge
shall give primary consideration to the release of the accused at the earliest
reasonable opportunity and on the least onerous conditions that are
appropriate in the circumstances, including conditions that are reasonably
practicable for the accused to comply with, while taking into account the
grounds referred to in subsection 498(1.1) or 515(10), as the case may be.

Section 496 of the Code states that:

Appearance notice for judicial referral hearing

496 If a peace officer has reasonable grounds to believe that a person has
failed to comply with a summons, appearance notice, undertaking or
release order or to attend court as required and that the failure did not cause
a victim physical or emotional harm, property damage or economic loss, the
peace officer may, without laying a charge, issue an appearance notice to
the person to appear at a judicial referral hearing under section 523.1.
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Section 523.1 of the Code states that:

Judicial referral hearing
523.1 (1) When an accused appears before a justice in any of the
circumstances described in subsection (2), the justice shall

(a) if the accused was released from custody under an order made
under subsection 522(3) by a judge of the superior court of criminal
jurisdiction of any province, order that the accused appear before a
judge of that court so that the judge may hear the matter; or

(b) in any other case, hear the matter.

Circumstances
(2) The circumstances referred to in subsection (1) are the following:

(a) An appearance notice has been issued to the accused for failing to
comply with a summons, appearance notice, undertaking or release
order or to attend court as required and the prosecutor seeks a decision
under this section; or

(b) A charge has been laid against the accused for the contravention
referred to in paragraph (a) and the prosecutor seeks a decision under
this section.

Powers — Judge or Justice

(3) If the judge or justice who hears the matter is satisfied that the accused
failed to comply with a summons, appearance notice, undertaking or
release order or to attend court as required and that the failure did not cause
a victim physical or emotional harm, property damage or economic loss, the
judge or justice shall review any conditions of release that have been
imposed on the accused and may, as the case may be,

(a) take no action;

(b) cancel any other summons, appearance notice, undertaking or
release order in respect of the accused and, as the case may be,

(i) make a release order under section 515, or
(i) if the prosecutor shows cause why the detention of the accused

in custody is justified under subsection 515(10), make an order that
the accused be detained in custody until the accused is dealt with
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according to law and if so detained, the judge or justice shall include
in the record a statement of the judge’s or justice’s reasons for
making the order; or

(c) remand the accused to custody for the purposes of the Identification
of Criminals Act.

Dismissal of charge

(4) If acharge has been laid against the accused for the failure referred to
in paragraph (2)(a) and the judge or justice, as the case may be, makes a
decision under subsection (3), the judge or justice shall also dismiss that
charge.

No information or indictment

(5) If the judge or justice makes a decision under subsection (3), no
information may be laid nor indictment be preferred against the accused for
the failure referred to in paragraph (2)(a).

Process and Standards

1. The discretion to refer a breach to a Section 523.1 JRH is within the purview of the
Police’ and the Crown.?2 However, in both cases, the Crown must want to ‘seek a
decision’ through a JRH.2 The Court does not have statutory power to make this referral
under the provision, and the Police cannot unilaterally make the referral and should only
do so if the Crown seeks a decision on the breach through the JRH.# The Police are
encouraged to contact the Crown before issuing an appearance notice for a JRH to
ascertain whether the Crown will want to seek a decision under this section.

2. While the Court does not have power to order a JRH, the Court can and should, where
appropriate, make inquires of the Crown upon arraignment, or at any other stage prior to
disposition, as to whether the Crown may wish to seek a decision under section 523.1.
Factors that may guide the Court’s inquiry are breaches that appear trivial, duplicitous or
may not prima facie have caused a victim physical or emotional harm, property damage
or economic loss.

! Section 523.1(2) (a) states that the Police may refer to a JRH when: “an appearance notice has been issued to the
accused for failing to comply with a summons, appearance notice, undertaking or release order or to attend court
as required and the prosecutor seeks a decision under this section.”

2 Although some cases have held the discretion lies only with the Crown. Per Judge Flewelling in R. v. Walkus, 2020
BCPC 242, at para. 36: “[...] the judicial referral process for release orders, although the s. 523.1 hearing is
commenced only upon the request of a prosecutor.”

3 While Section 523.1(2) (a) permits the Police to initiate the referral, it must still be with the support of the Crown.
Again, see footnote 5 above.

4 Supra, note 2, note 3.
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If the Crown does not seek a decision through a JRH, the residual discretion of the
Police lies in the charging decision, as it always has, applying several factors.>®

4. Once the Crown decides to seek a decision through a JRH, the procedure and
standards are:

a. The Crown will consult with Defence counsel about whether the accused is
willing to admit the breach and, if yes, what (if any) change of release conditions
the Crown may seek.

b. If the accused admits the breach, the Crown will schedule a JRH hearing. If
there is agreement on release conditions, Counsel will present new conditions to
the Court. If there is no agreement, the accused may still admit the breach but
contest the change in conditions.

c. If the accused does NOT admit the breach, the Crown may still proceed to a
JRH hearing and seek a decision.

d. If a charge is laid and the accused is held for the hearing, the JRH becomes
dual process. It constitutes both the JRH hearing and a judicial interim release
(bail) hearing.

e. The Crown must establish the breach on the balance of probabilities.® Section
523.1(3) states that a Judge or Justice must be “satisfied that the accused failed
to comply [...].” This test implies the civil standard of proof, which is consistent with
the standard applied in bail generally, bail review hearings,” and Conditional
Sentence Order (CSO) breach hearings.®

f. Reference to a JRH does NOT invoke the reverse onus provisions of section
515(6), and the burden of proof is on the Crown. Where the accused is detained
by the Police on the breach and a JRH is held, once the Court is satisfied that the
accused failed to comply, the reverse onus of 515(6) does NOT operate and the

5 Such as: the duration of breach, the location of the breach, the purpose of breach, other circumstances of the
breach, the wording of the bail condition itself, failure to seek a bail variation, any evidence, or lack of evidence,

regarding his intentions at the time of the breach, and the seriousness of the underlying charges (See: R. v.
Thompson, 2021 ONCJ 361 at para. 19).
8 Infra, note 7 and note 9.

7 The standard of proof at bail is ‘balance of probabilities.” See Hon. G. Trotter, The Law of Bail in Canada, 3rd ed.
(Toronto: Thomson Reuters, 2022), §5.4 and is the same on bail review, see: R. v. Chia, 2012 BCSC 2099, at para. 4:

“On the bail review, the onus is on the Defence. The standard of proof is a balance of probabilities.”
8 Section 742.6(9) of the Code
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Crown still has the onus® to demonstrate, on a balance of probabilities,° that the
accused’s detention, as outlined in s. 515(10), is justified, on one or more of the
following grounds:

(1) to ensure attendance at court.

(2) where detention is necessary for the protection and safety of the
public; and/or

(3) where detention is necessary to maintain confidence in the
administration of justice.

g. The rules of evidence are that of the judicial interim release hearing, which is:
evidence can be considered if it is credible or trustworthy as provided in
s. 518(1)(e).

h. The Crown must establish, on a balance of probabilities, that the accused
committed the actus reus of the breach and had the subjective mens rea of the
breach.

i. Once the hearing is held, the Judge or Justice will decide if they ‘are satisfied’
that the breach has occurred. If satisfied, the parties to the proceedings will make
submissions on whether the Court should:

(a) take no action.

(b) cancel any other summons, appearance notice, undertaking or release
order in respect of the accused and (i) make a new release order under
section 515, or (ii) make an order that the accused be detained in custody
and, if so detained, the Judge or Justice shall include in the record a
statement of the Judge’s or Justice’s reasons for making the order; or

9 Section 523.1(3)(b)(ii) states, in part, that if the Judge is satisfied that a breach has occurred, then: “[...] the
prosecutor[must] show/[s] cause why the detention of the accused in custody is justified under subsection 515(10),
make an order that the accused be detained in custody [...].”

R, v. Jacquard, 1993 NSCA 135; R. v. Sanchez, 1998 NSCA 6 at para. 3 citing R. v. Bray (1983), 1983 CanLIl 1981
(ONCA); R. v. Gibb, 177 Sask R 318 (SKCA) at para. 3; R. v Arnakallak, 2013 NUCJ 29 at para. 141; R. v. Bonin, 2006
NSSC 354 at para. 6.

1n Zora, supra, the SCC finally settled that the mens rea for s. 145(3) is subjective. As the Court held, a subjective
fault standard would focus on what was in the accused’s mind at the time they breached their bail condition. It
directs a court to consider whether the accused “actually intended, knew or foresaw the consequence and/or
circumstance as the case may be. Whether [they] ‘could’, ‘ought’ or ‘should’ have foreseen or whether a reasonable
person would have foreseen is not the relevant criterion of liability.”
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(c) remand the accused to custody for the purposes of the Identification of
Criminals Act (the ICA).

j- Ifthe Judge or Justice orders the accused be detained in custody, it is a statutory
requirement that reasons for making that order be included on the record.

k. Prior to ordering the accused be remanded for compliance with the ICA, the
Judge or Justice shall consider whether compliance can be reasonably achieved
with a report-comply condition in a release order (instead of remanding the
accused).

I. If remanded solely for the purposes of the ICA, the Judge or Justice shall
endorse the warrant of remand for the accused to be appropriately identified (viz.,
fingerprinted) at the courthouse or appropriate police detachment and shall order
the accused to reappear before the Court for judicial interim release following
compliance with the ICA.12

m. If the accused was charged with a failure to comply offence, the judicial official

must dismiss the charge after making their decision.’?

Note: Please refer to the attached Judicial Referral Hearing Flow Chart for the process
at different stages of referral, adjudication, and disposition.

12 Intention: Court House Sheriffs will have means to take fingerprints and send to enforcement agencies.
13 Zora, supra, at para. 27.
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Judicial Referral Hearing Flow Chart

Where stand-alone Breach Allegation occurs.
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Routes To a Judicial Referral Hearing

Preamble
Below is a framework that incorporates policy considerations for Police and Crown that
will require approval by those entities before possible implementation.

There are three general scenarios that may give rise to seeking a JRH. In arriving at a
decision whether to seek a referral, the Police and Crown must balance several
considerations.

Before outlining these scenarios, one thing should be clearly understood: where Police
decide that a caution is not appropriate (with or without Crown consultation), it is expected
that Police consult with the Crown about the propriety of a summons or a charge and
seeking a JRH. Ideally, where it is agreed that the Crown will seek a JRH, Police should
summons a person without charge unless they are faced with the need to seek a remand
per scenario #3.

Scenarios

1. Police arrest/detain a person for a breach that may qualify for a JRH where
the person is not supported by community bail supervision.

Police have been recognized for properly exercising their discretion to caution detainees
and not charge for minor breaches in appropriate circumstances. This appears to be quite
common and is strongly encouraged to continue.

There may be cases, however, where Police investigate a breach that falls into the JRH
eligibility criteria and the discretion to charge is not appropriate. For example, a person
with one or several release orders that are on the low end of the bail ladder, but who have
previously been detained for similar minor breaches but not charged. A summons for a
JRH, with an appearance date in three weeks, can enable a Court to inquire into the
reasons for the continued difficulties with breaches, impress upon the accused person
the importance of abiding and meaningfully address the current bail conditions.

To repeat — the ability to seek a JRH should not be seen as removing the discretion to
caution and not charge. This protocol should not be construed to change the default to
(over) using the JRH process where a caution would currently be given. A good example
may be urging a person to seek a variation where an accused needs to change the name
of their employer as part of their house arrest exceptions.
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2. Police arrest/detain a person for a breach that may qualify for a JRH where
the person is subject to bail supervision, but there are no safety concerns.

Practice tells us that Police will be called for apparent breaches by the responsible
community supports that provide bail supervision where the person does not pose a
present safety threat to staff or others. This is part of the agreement by those community
supports to take their support and roles seriously and not to unilaterally decide which
apparent breaches do/do not merit reporting.

In such cases, a caution and no more may, again, be appropriate. Where it is not, the
summons process per scenario #1 should be followed.

It is inevitable there will be discussion with the community support group to determine
whether there are present safety concerns. This discussion should also involve
consideration of potential alterations to existing bail conditions for the Crown to consider
in advance of the JRH. It should also consider a short turnaround for a hearing date so
that the changes can be meaningfully implemented before other, more serious problems
arise. This turnaround time should, however, build in the likely NSLA application process.
A summons would, therefore, be approximately two weeks down the road.

3. Police arrest/detain a person for a breach that may qualify for a JRH where
the person is subject to bail supervision and there are safety concerns — but the
supervision group is willing to work on a plan.

This scenario has perhaps been the one of most concern because of a lack of consistency
in response. It is also a scenario for which a JRH can be very useful. Community
supports/bail supervision groups call the Police for removal as a last resort. This is done
when safety concerns prevail over the client/provider relationship. Sometimes, the
community group needs to remove the person from their program and residence with no
plan to have them back. Other times, a cooling off and time to tweak conditions, etc. are
what is sought.

A JRH may be appropriate in the second above instance.

But it is impractical to expect all necessary stakeholders to be aligned before a decision
is made to arrest, charge and remand. Those three decisions would inevitably be made
by Police and the matter would go to Bail Court. Then, with Crown, Defence, and
community support consultation, a plan is eventually agreed upon.

In these circumstances, Crown and Defence can agree that the Crown seek the bail

hearing to be converted to a JRH hearing. At the end, the charges would be dismissed
by the Court. There would be no need to worry about inconsistent Crown practices, etc.
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It also removes unnecessary and impractical burdens on Police and Crown to consult
other stakeholders before a decision to refer is made.

Other Orders

Any consideration of changes to a person’s release conditions should include exploring
whether the person is subject to other court orders, whether release orders or orders
associated with sentencing. A change in any conditions should not create inconsistency
among orders. And, if a person is either on probation or a CSO, for example, the Crown
should consult with the probation officer/supervisor to ensure that a JRH is appropriate
and that necessary changes are okay for all orders.

Where there is a need to bring other matters into a JRH, Code provisions that give rise to
such variations will need to be followed. Notices to vary will have to be filed and, where
variation involves other bail orders, a s.524 motion should be made. Where there are
probation orders, CSOs, or other ancillary orders, proper Code provisions should be
incorporated into a notice document.

One area over which the Provincial Court may not have jurisdiction is for matters in the
Supreme Court or decided by the Supreme Court. Should any such orders require
amendment to conform with the proposed release order arising from a JRH, appropriate
motions should be made in that Court as soon as is practicable.

Policy

The Police and the Crown must develop policies that capture the intent and provide
guidance for front line Police and Crown to exercise their discretion in seeking a JRH for
all of the above scenarios. It will be imperative that officers are reminded that these routes
to a JRH should not:

(i) become a default or replace current practices that exercise discretion to caution and
not charge; or,

(i) become a default that increases remands where they would not have been
appropriate before.

Note: A JRH Checklist (Appendix ‘A’) has been created to help guide
referral considerations for Police.
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Police JRH Decision Tree

Police JRH Decision Tree
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Crown JRH Decision Tree

Crown Decision Tree
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Defence JRH Decision Tree

Defence Decision Tree
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Police Protocols

Introduction and Background
This protocol outlines police-related responsibilities, authorities, and processes regarding
the use of JRHs in Nova Scotia.

On December 18, 2019, provisions related to JRHs in An Act to Amend the Criminal Code,
SC 2019, c. 25, s 407 (Bill C-75) came into force and effect.

JRHs are a new Code process through which certain AOJ offences may be resolved
summarily without the need for an information to be sworn and a trial. Listed offences to
which the new provisions apply consist of failing to comply with a summons, appearance
notice, undertaking or release order; and failure to attend court as required.

The objectives of Parliament in making these amendments include: (1) decriminalizing
non-compliance with bail conditions that is both minor or 'technical' in nature and non-
harmful to victims; (2) reducing the substantial burden that AOJ offences place on the
criminal justice system; and (3) providing a expedited process for amending release
conditions to take into account the particular circumstances of the accused.'

Overview'®

Importantly, JRHs are only available if the alleged administration of justice offence has
not caused harm to a victim, which includes physical or emotional harm, property damage
or economic loss.

In addition, the availability of JRH procedures do not impact police powers in relation to
whether or not to lay charges; rather, JRH provisions enhance Police and Crown
discretion by allowing them to compel an accused to appear at a JRH as an alternative
to laying or pursing charges where appropriate, when it is nonetheless believed that an
alleged breach should be brought to the attention of a Judge or Justice.

A JRH is essentially a review of an individual's bail status, and the conditions that were
imposed when the accused was released after being charged with an earlier offence.
Guilt or innocence with respect to the alleged AOJ offence is not considered at a JRH.

At a JRH, the Judge or Justice will review any existing conditions of release and either
decide to take no action, release the accused on new conditions, or detain the accused,
depending on the circumstances of the accused and the offence.

If an accused fails to attend a JRH, they cannot be charged with an additional offence for
failure to appear. The issue can be dropped, the accused can be offered another hearing,
or the accused can be charged for the original breach that was to be addressed through
the JRH.

14 https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p3/ch20.htmli#section 5
15 https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p3/ch20.htmli#section 2
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Law
There are two pathways to the JRH process:

1. Police have been given additional discretion to initiate the JRH process by way of
an appearance notice, pursuant to s. 496 of the Criminal Code.'® The officer must
have reasonable grounds to believe that a person has committed an AOJ offence,
and that the failure to comply or appear did not cause a victim "physical or
emotional harm, property damage or economic loss." A JRH appearance notice is
issued "without laying a charge," meaning all that is under review at the hearing is
the accused's status on judicial interim release for the original charge.!”

2. The second route to a JRH is when an information has been sworn charging the
accused with an AOJ offence, and the Crown exercises their discretion pursuant
to s. 523.1(2)(b)"® of the Code to seek a JRH as opposed to pursuing the charge
and seeking recourse via s. 524.

While the discretion to refer a breach to a JRH is within the purview of the Police and
Crown, in both cases the Crown must want to “seek a decision” through a JRH for it to
proceed.

If the Crown does not seek a decision via JRH, the residual discretion of the Police lies in
their charging decision, as it always has, applying several factors.2°

At a JRH the Crown must establish the breach on the balance of probabilities pursuant to
s. 523.1(3), consistent with the standard applied to bail generally, as well as bail review
hearings and CSO breach hearings.

The rules of evidence at a JRH are those of judicial interim release hearings: evidence
can be considered if it is “credible or trustworthy” per s. 518(1)(e).?!

Once the hearing is held, the Judge or Justice will decide if they “are satisfied” that the
breach has occurred. If satisfied, the parties to the proceedings will make submissions on
whether the court should:

(a) take no action;

16 https://laws-lois.justice.gc.ca/eng/acts/C-46/section-496.html

17 https://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/p3/ch20.html#section 6

18 hitps://laws-lois.justice.gc.ca/eng/acts/C-46/section-523.1.html

1% While Section 523.1(2)(a) permits the Police to initiate the referral, it must still be with the support of the
Crown.

20 Sych as: the duration of breach, the location of the breach, the purpose of breach, other circumstances of the
breach, the wording of the bail condition itself, failure to seek a bail variation, any evidence, or lack of evidence,
regarding the accused’s intentions at the time of the breach, and the seriousness of the underlying charges (See:
R. v. Thompson, 2021 ONCJ 361 at para. 19).

21 https://laws-lois.justice.gc.ca/eng/acts/C-46/section-518.html
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(b) cancel any other summons, appearance notice, undertaking or release order in
respect of the accused and

i. make a new release order under section 515, or

i. make an order that the accused be detained in custody and, if so detained,
the judge or justice shall include in the record a statement of the judge’s or
justice’s reasons for making the order; or

(c) remand the accused to custody for the purposes of the Identification of Criminals
Act.

Scenarios of Police Use and Associated Considerations

For JRH processes to be effective, it is critical that Police not be overloaded with
unrealistic obligations. However, JRHs provide an additional option to Police when
dealing with AOJ offences that did not cause harm to any victim, without taking previously
available options away from Police.

Please see “Police Judicial Referral Hearing Decision Tree” for a flowchart that helps
explain how Police are expected to approach these types of offences in various
circumstances. And please see below for more detailed information regarding same.

A JRH Checklist (Appendix “A”) has been created to help guide referral considerations
for Police.

Cautions

In situations where Police believe that a simple caution or warning to the accused will
suffice to prevent subsequent breaches of release conditions, Police are encouraged to
continue exercising their discretion to simply issue a caution.

There is no set number of appropriate cautions that Police may issue an individual before
pursuing a JRH. In some cases, several cautions may be appropriate. In other cases, it
may be immediately obvious that the conditions of release imposed on the accused
cannot be complied with—for example, if a homeless person has a curfew as part of their
release conditions, it may be impossible for the accused to comply with that condition and
Police should consider pursuing a JRH before issuing any cautions.

Where Police decide that a caution is not appropriate, and there are no safety concerns
present, it is expected that Police will consult with the Crown about seeking a JRH.

Where it is agreed that the Crown will seek a JRH, Police are to issue an appearance

notice (Appendix “B”) without charges for a JRH, in accordance with the requirements
below. If the Crown do not seek a JRH, Police are to retain the JRH checklist.
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JRH Referrals without Community Supervision Involvement

In situations where police have consulted with Crown and are pursuing a JRH, but
community-supervision supports for the accused are not currently available, the police
should issue a JRH appearance notice for three weeks away.

Note: Police must consult with the Crown on all referrals.

JRH Referrals with Community Supervision Involvement
In situations where Police have consulted with the Crown, are pursuing a JRH, and
community-supervision supports for the accused are in place, the most important
consideration is whether there is any need to remove the accused from their current
community-supervision supports because of safety concerns.

If safety concerns are not present, then Police should issue a JRH appearance notice for
two weeks away.

If safety concerns are present, it is recommended that Police follow the normal arrest and
remand process, and then the Court participants can work out a new plan and invite the
Judge to convert a subsequent bail hearing into a JRH.

Please Note: If there is Transition House or Community Agency support, there are new
codes in Justice Enterprise Information Network (JEIN) that highlight these supports.

Expediting Transmittal of Appearance Notices from Police to Court
Appearance Notices and JRH checklists shall be sent to the Court via the applicable

Provincial Court email address:

Ambherst Provincial Court:
Ambherst Supreme Court:
Annapolis Supreme Court:
Antigonish Provincial Court:
Antigonish Supreme Court:
Bridgewater Provincial Court:
Bridgewater Supreme Court:
Dartmouth Provincial Court:
Digby Provincial Court:
Digby Supreme Court:
Halifax Provincial Court:
Kentville Provincial Court:
Kentville Supreme Court:
Pictou Provincial Court:
Pictou Supreme Court:

Port Hawkesbury Provincial Court:

Judicial Referral Hearings
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AmbherstProvincialCourt@courts.ns.ca
AmbherstSupreme@courts.ns.ca
ARSupreme@courts.ns.ca
AntigonishProvincialCourt@courts.ns.ca
AntigonishSupreme@courts.ns.ca
BridgewaterProvincialCourt@courts.ns.ca
BridgewaterSupreme@courts.ns.ca
DartmouthProvincialCourt@courts.ns.ca
Digbyprovincialcourt@courts.ns.ca
SupremeCourtDigbyJC@courts.ns.ca
HalifaxProvincialCourt@courts.ns.ca
KentvilleProvincialCourt@courts.ns.ca
kentvillesupreme@courts.ns.ca
Pictoucourt@courts.ns.ca
PictouSupreme@courts.ns.ca
PortHawkesburyProvincialCourt@courts.ns.ca
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Port Hawkesbury Supreme Court:

Sydney Provincial Court:
Sydney Supreme Court:
Truro Provincial Court:
Truro Supreme Court:
Yarmouth Provincial Court
Yarmouth Supreme Court

PortHawkesburySupreme@courts.ns.ca
Sydneyprovincialcourt@courts.ns.ca
SydneySupreme@courts.ns.ca
TruroProvincialCourt@courts.ns.ca
TruroSupreme@courts.ns.ca
YarmouthProvincialCourt@courts.ns.ca
SCYarmouth@courts.ns.ca

Note: The subject line of the email must include “JRH Appearance Notice” and the case/order
number for the charge alleged to have been breached so the data can be put into JEIN. If
the intention is to also vary other existing orders, such as CSOs, probation orders, or other
release orders, those case/order numbers must also be noted on the appearance notice.

Judicial Referral Hearings
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Culturally Appropriate Conditions

Introduction

Statutory authority to consider systemic factors for Indigenous peoples and African Nova
Scotians at the judicial interim release (bail) stage can be found at Section 493.2(b) of the
Code:

493.2 In making a decision under this Part, a peace officer, justice or judge
shall give particular attention to the circumstances of

(a) Aboriginal accused; and

(b) Accused who belong to a vulnerable population that is overrepresented
in the criminal justice system and that is disadvantaged in obtaining
release under this Part.

This section essentially codifies the principles of Gladue and Ipeellee at the bail stage
and adds consideration for those from “vulnerable populations” with the intent of reducing
incarceration of people traditionally marginalized by the criminal justice system.

This application of Gladue factors and cultural factors for African Nova Scotians at the
bail stage have previously been adopted by some Courts in Nova Scotia.??

In Zora, the Supreme Court of Canada acknowledges the disproportionate impact of
onerous bail conditions:

[79] A third reality of bail is that onerous conditions disproportionately
impact vulnerable and marginalized populations (CCLA Report at pp.
72-79). Those living in poverty or with addictions or mental illnesses often
struggle to meet conditions by which they cannot reasonably abide (see,
e.g., Schab, at paras. 24-25; Omeasoo, at paras. 33 and 37; R. v. Coombs,
2004 ABQB 621, 369 A.R. 215, at para. 8; M. B. Rankin, “Using Court
Orders to Manage, Supervise and Control Mentally Disordered Offenders:
A Rights-Based Approach” (2018), 65 C.L.Q. 280). Indigenous people,
overrepresented in the criminal justice system, are also
disproportionately affected by unnecessary and unreasonable bail
conditions and resulting breach charges (see, e.g., R. v. Murphy, 2017
YKSC 34, at paras. 31-34 (CanLll); Omeasoo, at para. 44; CCLA Report,
at pp. 75-79; J. Rogin, “Gladue and Bail: The Pre-Trial Sentencing of

22 For example, in the unreported decision of R. v. Perry (March 5, 2017) Nova Scotia CRH 450525 (Supreme Court
of Nova Scotia), at p. 24, Justice Muise stated that he could take judicial notice of the “over-representation about
aboriginal persons and African Nova Scotians in custody both on remand and serving sentences.”
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Aboriginal People in Canada” (2017), 95 Can. Bar. Rev. 325;
Ewert v. Canada, 2018 SCC 30, [2018] 2 S.C.R. 165, at paras. 57-60; also
s. 493.2, as of December 18, 2019). The oft-cited CCLA Report provides
the following trenchant summary:

Canadian bail courts regularly impose abstinence requirements on
those addicted to alcohol or drugs, residency conditions on the
homeless, strict check-in requirements in difficult to access
locations, no-contact conditions between family members, and
rigid curfews that interfere with employment and daily life.
Numerous and restrictive conditions, imposed for considerable
periods of time, are setting people up to fail — and failing to comply
with a bail condition is a criminal offence, even if the underlying
behaviour is not otherwise a crime.?3

[emphasis added]

As noted in Zora, “Bail is a dynamic, ongoing assessment, a joint enterprise among all
parties involved to craft the most reasonable and least onerous set of conditions, even as
circumstances evolve.”?

With respect to Indigenous accused, the Nova Scotia Public Prosecution Service has
identified specific considerations around bail:

As with all individuals who come before the court, conditions of release shall not be
imposed with intent to change an Indigenous person’s behaviour or to punish. Such
conditions often relate to therapeutic or rehabilitative measures and are more appropriate
following conviction. The Crown Attorney must ensure that any conditions they
recommend on a bail release are necessary and appropriate to the circumstances of the
Indigenous person and relate to the alleged offence. The Crown Attorney should only
request conditions that are necessary to ensure public safety or to ensure attendance,
and with which an accused can realistically comply.2°

A similar policy consideration is set to be released by NSPPS regarding the
Fair Treatment of African Nova Scotians.

The default form of bail is to release accused persons based on an undertaking to attend
trial, without any conditions restricting their activities and actions.

When conditions are required, beyond being the most reasonable, they should be the
least onerous, they should be culturally informed and relevant.

3 R. v. Zora, 2020 SCC 14, at para. 79
2 Ibid, at para. 92
25 Online, see: Fair-Treatment-of-Indigenous-Peoples.pdf (novascotia.ca) at page 6
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This is in accordance with the statutory and common law principles recognizing systemic
racism prevalent in the criminal justice system.

Indigenous and ANS Over-Representation in Admissions to Remand

Indigenous persons were over-represented in admissions to remand in 2019-20. While
they make up 6% of the population of Nova Scotia, they accounted for 13% of admissions
to remand in the province.?6

African Nova Scotians make up about 2% of the Nova Scotian population but represented
10% of admissions to remand.?’

CCLA Report “Set up to Fail”
In 2014, a report by the Canadian Civil Liberties Association?® identified specific
recommendations around bail:

e Recommendation 6.3: Bail conditions must be clearly related to the purposes of
the bail system and the specific facts of the case.

e Recommendation 6.7: Conditions of release must be imposed with significant
restraint. Where appropriate, adjudicators should question the necessity and
legality of the conditions proposed in consent releases. When necessary,
adjudicators should exercise their jurisdiction and decline to impose unnecessary
conditions.

e Recommendation 6.8: Conditions related to ensuring the accused appears for
court should not be imposed where other administrative methods — such as a
phone call to remind the person of an upcoming appearance — are likely to be
effective.

e Recommendation 6.9: Conditions relating to the secondary grounds should be
reserved for cases where the underlying offence is a violent one with ongoing risk
to public safety, or the circumstances give rise to specific concerns regarding
future violent acts. Non-violent accused should not be placed under strict bail
conditions justified on the grounds of public safety.

e Recommendation 6.10: The requirements to “keep the peace and be of good
behaviour” or “be amenable to the rules and discipline of the home” are
constitutionally questionable, open to abuse, of limited legal utility and frequently
immune from challenge at the prosecution stage. They should not be imposed.

26 Corrections Key Indicators 2019-20, online, see: https://novascotia.ca/just/publications/docs/2019-
20 Corrections Key Indicators Report 2021 03 16 FINAL 002 .pdfat 10

7 Ibid, at page 10

28 Online, se: https://ccla.org/wp-content/uploads/2021/07/Set-up-to-fail-FINAL.pdf

Judicial Referral Hearings Page 24 of 29 Final Version — September 2024


https://novascotia.ca/just/publications/docs/2019-20_Corrections_Key_Indicators_Report_2021_03_16_FINAL_002_.pdf
https://novascotia.ca/just/publications/docs/2019-20_Corrections_Key_Indicators_Report_2021_03_16_FINAL_002_.pdf
https://ccla.org/wp-content/uploads/2021/07/Set-up-to-fail-FINAL.pdf

Recommendation 6.11: Given the prevalence of addictions, the difficulties
accused persons will have openly admitting to addictions and the low likelihood of
abstention conditions contributing to public safety or the administration of justice,
there should be a moratorium on abstention conditions at the bail stage.

Recommendation 6.13: Substance abuse treatment conditions are coercive and
should not be imposed at the bail stage absent exceptional circumstances.

Recommendation 8.1: The courts should refrain from imposing bail conditions that
are likely to criminalize the symptoms of an underlying mental health or substance
abuse problem.

Recommendation 8.2: A history of failure to comply should be given significantly
less weight where these prior incidents are tied to poverty or addiction.

Recommendation 8.3: Courts should refrain from requiring accused to provide a
fixed address or imposing residency conditions where the individual is homeless
or has transitory living arrangements.

Recommendation 8.4: Given the disproportionate barriers imposed by surety
requirements, requests for surety releases should be made with restraint, and the
Crown and judiciary should be more flexible when determining whether a proposed
surety is appropriate.

Recommendation 8.5: When dealing with an Aboriginal accused, the
recommendations found throughout this report — for example, to refrain from
imposing abstention conditions; to increase unconditional releases; to carefully tie
any conditions to the purposes of bail and actual threats to public safety; to curtail
over-policing of bail compliance; and to exercise significant discretion in reporting,
charging and prosecuting failure to comply charges — must be applied while also
taking into consideration systemic discrimination against Aboriginal people.

Gladue and Bail Conditions

In a Canadian Bar Review article entitled “Gladue and Bail: The Pre-Trial Sentencing of
Aboriginal People in Canada”®®, the author makes the following recommendations
specific to Indigenous accused:

Any convictions prior to 1999 should be given reduced weight, as the accused
would not have had the benefit of Gladue in the determination of the sentence.
Sentences imposed prior to 1999 cannot be said to be “fit” or appropriate for full
consideration, as they would omit the consideration of Gladue.

2 Online, see: https://cbr.cba.org/index.php/cbr/article/view/4411/4403
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+ To the extent that the accused’s criminal antecedents are attributable to systemic
factors deriving from colonialism, such as poverty or substance abuse, Courts
should view prior convictions as systemically motivated rather than as intentional
disregard for the law, particularly in relation to convictions for failing to attend court
or failure to comply with conditions. Any allegation of failing to attend court should
be scrutinized to determine whether there was an intention to abscond or evade
the law or whether systemic factors prevented the accused from appearing in
court.

* The necessity of a surety must be scrutinized carefully, as securing a suitable
surety may be disproportionately difficult for Aboriginal accused. Surety suitability
should be determined in a manner that acknowledges the systemic barriers facing
Aboriginal accused that may otherwise render a person ineligible.

* The quantum of bail must be determined having regard to the disproportionate
poverty, and where applicable, the lack of private land ownership faced by
Aboriginal people; and

+ The imposition of conditions must be approached with restraint, having regard to
the necessity of the condition and the ability of the Aboriginal accused to comply.
Conditions unconnected to the offences before the court or the three purposes of
bail are unconstitutional.

Black Accused and Bail Conditions

While comprehensive data on bail for ANS accused is lacking, there have been studies
from other jurisdiction showing the disproportionate impact of bail conditions on Black
Canadians.

Once arrested, Black people are more likely to be denied bail. If they are released on bail,
they receive significantly more release conditions and are thus subject to greater
surveillance by the Court (i.e., curfews, mandatory supervision requirements).3°

It is recommended that when considering bail conditions for African Nova Scotian or Black
accused, the lens applied by our Court of Appeal in R. v. Anderson 3! with respect to
sentencing, be applied in the bail context.

Conditions enabling attendance at cultural community events in their hometowns or
current locations and authorizing attendance at church service and any other cultural
event should be considered, and if possible, without immediate supervision.

30 Gail Kellough and Scot Wortley, “Remand for Bail: Bail decisions and plea bargaining as commensurate
decisions” (2022) 42(1) Brit J Crim 186, as explained in Akawsi Owusu-Bempa & Scot Wortley, “Race, Crime and
Criminal Justice in Canada” in Sandra M. Bucerius & Michael H. Tonry eds, The Oxford Handbook of Ethnicity,
Crime, and Immigration, (Oxford: Oxford University Press, 2013), at 292.

312021 NSCA 62
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When considering the necessity of bail conditions, it is important to think about risk of
re-offending, prior criminal record in light of systemic over-policing and over-charging, and
maintaining confidence in the administration of justice.>?

Other Problematic Conditions for Indigenous and ANS Communities
In addition to the above noted recommendations, there are arguably concerning trends in
release conditions for Indigenous and African Nova Scotian accused:

* “No-go” conditions with geographic boundary zones which prevent the accused
from returning to their home community or that restrict entry into large portions of
a town or city where community members congregate can result in unintended
banishment of the accused from their community.

» Restrictive conditions such as curfew and house arrest that do not provide
exceptions for attending culturally appropriate counselling or cultural events.

Pro-charge, pro-arrest, and pro-prosecution domestic violence policies and
resultant no-contact conditions have disproportionate impact on African Nova
Scotian and Indigenous communities. African Nova Scotians and Indigenous
people face different barriers which impact survivors, families and communities
and believe their needs have been neglected for too long.33

o While no contact conditions are often necessary to protect survivors,
cultural factors related to a no-contact breach should be evaluated in the
context of a JRH hearing if there has been no physical or emotional harm
suffered.

Culturally Appropriate Bail Supports
A list of culturally appropriate bail supports should be populated from organizations
including:

+ Mikmaw Legal Support Network

» African Nova Scotian Justice Institute

+ John Howard Society

+ 902 ManUp

* E-Fry Mainland NS

» E-Fry Cape Breton

+ Coverdale Justice Society

* Nova Scotia Brotherhood and Sisterhood

2R v. AA., 2022 ONSC 4310

33 Ryan, C., Silvio, D., Borden, T., & Ross, N. M. (2022). A review of pro-arrest, pro-charge, and pro-prosecution
policies as a response to domestic violence. Journal of Social Work, 22(1), 211-238. Online, see: 2021 A Review of
Pro-Arrest Pro-Charge and Prosecution Polices.pdf (dal.ca)
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Procedure for Consent Variation of Judicial Release Orders

Section 579.1 of the Code provides that the conditions of release (bail) made by the Court
can be varied with written consent of the accused, the Crown, and any sureties without
having to go to Court in person.

To apply for a variation of a release order by consent under this section, the following

steps must be taken.

Step 1

The applicant or counsel for the applicant completes Part 1 of the Application to
Vary Release Order by Consent form (this is an interactive PDF form that can be

filled out on your computer). This step sets out the requested change and the reasons
for the change to the current Release Order. (/f the initial release order was a result of
a bail hearing, the application must be signed off by the Judge who heard the bail

hearing).

The applicant or counsel for the applicant must sign and date Part 1 of the form. Part
2 of the form is signed by the surety(ies) if needed and Counsel for the

applicant if represented.

Step 2

The applicant or counsel for the applicant sends the form electronically to the
Crown, including copies of the earlier order(s) to be changed. The Crown either
consents or does not consent to the request. The Crown then signs and dates Part 3 of
the form and sends it to the Court via the applicable Provincial Court email address:

Ambherst Provincial Court:
Antigonish Provincial Court:
Bridgewater Provincial Court:
Dartmouth Provincial Court:
Digby Provincial Court:
Halifax Provincial Court:
Kentville Provincial Court:
Pictou Provincial Court:

Port Hawkesbury Provincial Court:

Sydney Provincial Court:
Truro Provincial Court:
Yarmouth Provincial Court
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AmbherstProvincialCourt@courts.ns.ca
AntigonishProvincialCourt@courts.ns.ca
BridgewaterProvincialCourt@courts.ns.ca
DartmouthProvincialCourt@courts.ns.ca
Digbyprovincialcourt@courts.ns.ca
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PortHawkesburyProvincialCourt@courts.ns.ca
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TruroProvincialCourt@courts.ns.ca
YarmouthProvincialCourt@courts.ns.ca
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Step 3
Upon receipt of the form, Court staff will provide /send it to a Judge for review. If the

Judge agrees to the changes, the Judge will sign and date Part 4 of the form, confirming
the changes.

Court staff will contact the applicant or counsel for the applicant to read the terms of the
new Release Order and confirm the new Release Order is now in effect. Once Court staff
complete this step, the applicant is then bound by the new Release Order and will
continue to be bound by that Release Order for the duration of the case or until further
changes are made by the Court. Court staff will complete and sign Part 5 of the form.

Note: The current Release Order remains in effect until the accused has been
notified by the Court (or their counsel) that the variation has been granted and the
new Release Order has been prepared and signed by the accused.

Court staff will create a new Release Order in JEIN to reflect the changes and distribute
the new Release Order to the accused or counsel for the accused signature.

Finally, the accused or counsel for the accused will forward the signed new Release Order
to the Court and Court staff will distribute the new Release Order electronically to Crown
and other stakeholders.

Assistance from Nova Scotia Legal Aid
If an accused needs help completing this form and does not a have a lawyer, they can
contact Nova Scotia Legal Aid online, telephone, or visit your local legal aid office.
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Provincial Court of Nova Scotia

Judicial Referral Hearing (JRH) Checklist

To Help Guide Attempted JRH Referrals By Police, And, If Supported By Crown, Be Submitted With Appearance Notice
JRH ELIGIBILITY CRITERIA:

Offence(s) did not cause harm to a victim, including physical or emotional harm, property damage or economic loss. ]
| have considered the possibility of exercising discretion, taking no formal action, and simply issuing a caution/warning instead. ]

Offence(s) is/are: failing to comply with a summons, appearance notice, undertaking or release order, and/or failing to attend Court. [ ]

Indicate which eligible
offence(s) occurred:

COMMUNITY-SUPERVISION SUPPORT(S) FOR THE SUBJECT AND SAFETY CONCERNS:
NOTE: Community-supervision support(s) for the Subject are identifiable in a variety of ways, including that the support(s) might be the
ones who contacted police about the offence(s) in question, and/or that the support(s) are listed on the Subject's release conditions.

Are you aware of any current community-supervision support(s) in place for the Subject as part of their release conditions?

If you are aware of any support(s), please list them
and note result of your attempts to contact them:

Are you aware of safety concerns to anyone's physical and/or emotional wellbeing with letting the Subject remain at large?

NOTE: If safety concerns are present, it is recommended that police do not pursue a JRH—follow the normal arrest and remand
processes.

SUBJECT'S RIGHT TO LEGAL COUNSEL:

Subject was advised of right to legal counsel. [ ]  Requested to contact defence? Contact date (YYYY-MM-DD)

Time defence was contacted (HH:MM) Defence contact info:

OFFICER'S CONSULTATION WITH CROWN:

Crown was consulted about this JRH referral. [ ]  Consult date (YYYY-MM-DD) Consult time (HH:MM)

Did Crown support this JRH referral? Crown contact info:

If Crown did support JRH referral, how many weeks away was it agreed that the Appearance Notice should be issued for?

NOTE: in situations where community-supervision supports for the subject are not currently available, the police should generally issue a
JRH Appearance Notice for three weeks away, and in situations where community-supervision supports are in place, police should
generally issue a JRH Appearance Notice for two weeks away.

**¥*If Crown does not support a JRH referral for this incident, then it cannot proceed to Court.***

EXPEDITING SUBMISSION OF JRH APPEARANCE NOTICES FROM POLICE TO COURT:

| have written the associated JEIN Order number(s) for the eligible offence(s) on the Appearance Notice for this JRH referral. []

e The Submission of JRH Appearance Notices should be expedited and sent via email to the applicable Courthouse.
e  Only the submission of the Appearance Notice and this checklist are to be expedited—not the JRH disclosure package.

You can find the applicable Courthouse's email address from this drop-down list:

NOTE: Be sure to include the words "JRH REFERRAL" in your email's subject line, along with the Subject's JEIN ID # and any associated
Order #. Also be sure to include your organization's standard email privacy notice in the body of your email.

Effective July 15, 2024 Page 1 of 2



Provincial Court of Nova Scotia
Judicial Referral Hearing (JRH) Checklist

To Help Guide Attempted JRH Referrals By Police, And, If Supported By Crown, Be Submitted With Appearance Notice

OFFICER, SUBJECT, FILE, AND ARREST INFORMATION:

Arresting Officer Officer ID/Reg #

Police Service Date of Offence(s) (YYYY-MM-DD)
Police File Number(s) JEIN Order Number(s)

Subject's Surname Subject's Given Name(s)

Subject's DOB (YYYY-MM-DD) Subject's JEIN ID #

Subject's Gender

Best method(s) of contacting Subject for JRH-related purposes:

SELF-IDENTIFICATION INFORMATION:

Suggested wording: "l am going to ask you some self-identification questions. Your answers will be provided to the Court, the Crown
prosecutor, and any lawyer assisting in your defence. This helps us identify gaps in the justice system, study systemic issues of racism and
discrimination, and streamline services that could be offered to you. You do not need to answer these questions."

"What are your preferred pronouns?"

"Do you identify as Indigenous, First Nation, Mi'kmaq, Métis, or Inuit?"

"Do you identify as Black or African Nova Scotian?"

DISCLOSURE:
JRH disclosure documents are to be submitted through your police service's normal processes after this checklist and the Appearance
Notice are expedited, and should include the same evidence as you would submit for a simple breach charge, such as:
e A summary of the incident by way of a General Occurrence Report to Crown Counsel;
Applicable/relevant Officer notes;
Applicable/relevant witness statements;
Additional copies of any applicable Court Order(s);
Additional copy of the JRH Appearance Notice;
Additional copy of this JRH Checklist; and/or
Any additional information that may help a Judge or Justice decide if they are satisfied that an offence eligible for a JRH has
occurred.

Prevent Future Edits

Effective July 15,2024 Page 2 of 2
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APPLICATION TO VARY UNDERTAKING or RELEASE ORDER BY CONSENT

PART 1 - APPLICANT

Name: JEIN Person No.

Address:

Phone Number(s): Date of Birth:

E-mail Address:

Name of Counsel for Applicant:

Are you affiliated with any Community Agency? |:| Yes |:| No |IfYes:

Name of Community Agency:

Contact Name and Number:

Current Release Order Number(s) you would like changed:

Under section 519.1 and 502 of the Criminal Code, an application is made to vary the attached document on
which (name of accused/young person) was released on
(date).

Consent of the Crown is requested to vary the Release Order/Police Undertaking. If the initial Release
Order was as a result of a bail hearing, the Application must be signed off by the Judge who heard the bail
hearing.

Please identify the parts of the Release Order/Police Undertaking you would like changed:

The reasons for asking that the Release Order/Police Undertaking be changed are:

Application to Vary Release Order by Consent Page 1 of 3 Revised: March 2024





[ ] The parties confirm that there are no existing Court Orders, including Release Orders, Undertakings,
Probation Orders, Conditional Sentence Orders, Peace Bond Orders, Family Court Orders, and Supreme Court
Family Division Orders, whose terms and/or conditions conflict with the proposed changes.

[ ] original release was by consent

[] original release was after a bail hearing Name of Judge:
[] Attached are all the Orders that will be varied with the new Release Order or Undertaking

| understand the current Release Order/Police Undertaking remains in effect, and the Order is not changed
until I have been notified by the Court or my lawyer that the variation of the Release Order/Police
Undertaking by consent has been granted and a new Release Order has been created for my signature.

Date Signature of Applicant/Counsel for Applicant

PART 2 - SURETY (if applicable)

Surety No. 1 Name:

[] I consent to the variation. [ ] I do not consent to the variation.

Date Signature of Surety

Surety No. 2 Name:

[] I consent to the variation. [ ] I do not consent to the variation.

Date Signature of Surety

Counsel: (if applicable)

My client understands the current Release Order/Police Undertaking remains in effect, and the Release
Order/Police Undertaking is not changed until they have been notified by the Court or myself that the
variation of the Release Order/Police Undertaking by consent has been granted and a new Release
Order/Police Undertaking has been created for my client’s signature.

| completed the surety portion of the Application and confirmed with the surety(ies) that they are aware of
the Application for variation of Release Order/Police Undertaking by consent, and they agree to the changes

in the Release Order/Police Undertaking.

Counsel Name:

Phone Number(s):

E-mail Address:

Date Signature of Counsel
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PART 3 - PROSECUTOR

[ ] I consent to the variation. [ ] I do not consent to the variation.

Date Signature of Crown Counsel

Name of Crown Counsel

PART 4 - PROVINCIAL COURT JUDGE

[ ] The Release Order/Police Undertaking has been varied on the above-noted terms.
[ ] The Hearing has been dismissed. The Release Order/Police Undertaking has not been varied.

Signature of Provincial Court Judge Date

PART 5 - COURT SERVICES

, , Clerk of the Provincial Court, spoke with

by: [ ]telephone [ ]in person

[] I read the terms of the varied Release Order/Police Undertaking to them, and they
acknowledged acceptance and understanding of all the conditions and have provided a copy of the
varied Release Order/Police Undertaking.

OR

[[] The terms of the varied Release Order/Police Undertaking were confirmed with Counsel for
the accused who acknowledged acceptance and understanding on behalf of their client, and | have
provided a copy of the varied Release Order/Police Undertaking to counsel.

Signature of Court Clerk Date
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

DEFINITIONS
For the purposes of this policy, the following terms are used:

“African Nova Scotians” - The descendants of free and enslaved Black Planters,
Black Loyalists, Black Refugees, Maroons, and other Black people who inhabited
the fifty-two (52) original land-based Black communities within Mi’lkma’ki known as
Nova Scotia. African Nova Scotians (who also self-identify as Indigenous Black,
Africadian, Afri-Scotian, First African Nova Scotian, or Scotian) are a distinct
people.t

“Black” and “People or Persons of African descent” - Any person who self-identifies
as such, whether as a descendant of the victims of the transatlantic slave trade or
as a more recent migrant, and specifically includes African Nova Scotians, as a
distinct people.

The Nova Scotia Public Prosecution Service recognizes the legacy of colonialism and
centuries of slavery and segregation have led to the intergenerational legacy of structural
and systemic racism and the present-day social problem of anti-Black racism for African
Nova Scotians / People of African Descent especially those whose ancestry is connected
to the fifty-two (52) original land-based communities in Nova Scotia.

We acknowledge that anti-Black racism faced by People of African Descent in Nova Scotia
uniquely positions them in a very disadvantaged, and thus, vulnerable societal state. For all
these reasons, the Black experience in Nova Scotia is separate and distinct from any other
lived experience. Therefore, particular attention must be paid to African Nova Scotians
when applying this policy. This is demonstrated in all aspects of the policy, including in the
title. If a Crown Attorney has questions about this, they should speak with their Chief
Crown Attorney.

INTRODUCTION

As proclaimed by the United Nations General Assembly in 2015, the theme for the
International Decade for People of African Descent was “People of African descent:
recognition, justice and development.”

Crown Attorneys seek justice by applying laws fairly and equitably to all who encounter the
criminal justice system. We acknowledge the problematic issue of overrepresentation of
Black people within that system. This reality is a persistent barrier to achieving fundamental
equity in society. In 2012, the United Nations called on Canada to take urgent measures to
reduce the overrepresentation of Black and Indigenous people in the criminal justice
system. We recognize that Crown Attorneys have an important role in attaining this by
finding ways to ensure more equitable treatment of African Nova Scotians who are involved
in criminal prosecutions.

1 Definition used by the Dalhousie University African Nova Scotian Advisory Council.
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

Overrepresentation of Black people in our criminal justice system is a symptom of the
larger root issue of anti-Black racism. We recognize that the legal system has played a vital
role in both the construction and maintenance of anti-Black racism in Nova Scotia,
beginning with the legal endorsement of slavery. In 1713, within the garrison at Louisbourg
over 90 percent of the enslaved people were Black.? Even when some enslaved African
Nova Scotians obtained their legal freedom, they were nonetheless reduced to societal
slavery no matter their legal status.® North America’s first recorded race riot occurred in
the port town of Shelburne, Nova Scotia on July 26, 1784.4

So entrenched was slavery in what later was to become Canada that the first bill designed
to abolish it did not free a single slave. The bill only prohibited the “importation” of new
enslaved people, while maintaining the status quo for, the enslaved and their children up to
the age of 25.5 Although on August 1, 1834, slavery was officially abolished in most of the
British Empire, including what later became Canada,® its effects endure in the form of
contemporary anti-Black racism in Canada.

Following slavery, Nova Scotia immediately implemented anti-Black policies and practices
through racial segregation enforced by customary law.” The law sanctioned anti-Black
racism by authorizing racial segregation in nearly every aspect of daily life including in
schools,® the military,® public transportation, churches, burial, hotels, restaurants,
theatres,? athletic facilities, parks, swimming pools, beaches, dances, skating rinks,
pubs/bars, and housing/land titles.'!

Specific laws and practices forced African Nova Scotians to build their communities outside
of white spaces, with limited access to essential services such as education, health care,
food, and economic development. Most Nova Scotians will recall the example of
Africville.*? Sun-down laws prevented Black people from entering most towns during the

2 Kenneth Donovan, “Slaves and Their Owners in lle Royale, 1713-1760" (1995) 25 Acadiensis 3-32, at 4-5.
3 Harvey Armani Whitfield, “Slavery in English Nova Scotia, 1750-1810" (2010) 13 J.R.N.S. Hist. Soc. 23-40
at 36.

4 Robertson, J. (2021). Shelburne Race Riots. In The Canadian Encyclopedia. Retrieved from
https://www.thecanadianencyclopedia.ca/en/article/the-shelburne-race-riots

5 Henry, N. (2022). 1793 Act to Limit Slavery in Upper Canada. In The Canadian Encyclopedia. Retrieved
from https://www.thecanadianencyclopedia.ca/en/article/1793-act-to-limit-slavery-in-upper-canada

5Henry, N. (2021). Slavery Abolition Act, 1833. In The Canadian Encyclopedia. Retrieved from
https://www.thecanadianencyclopedia.ca/en/article/slavery-abolition-act-1833

7 Ricardo A. Sunga Ill, Ahmed Reid & Michal Balcerzak, “Report of the Working Group of Experts on People
of African Descent on its mission to Canada” (2017) United Nations Human Rights Council Working Paper
No 1713471. Retrieved from https://digitallibrary.un.org/record/1304262 [2017 UN Working Group Report]

8 An Act to continue and amend the Act for the Encouragement of Schools, S.N.S. (1836).

9 An Act for regulating the Militia S.N.S. 1841.

10 Constance Backhouse, “Racial Segregation in Canadian Legal History: Viola Desmond’s Challenge, Nova
Scotia, 1946” (1994) 17:2 Dal L.J. 299.

11 Beals v. Nova Scotia (Attorney General), 2020 NSSC 60, at para. 36.

See also Henry, N. (2021). Racial Segregation of Black People in Canada. In The Canadian Encyclopedia.
Retrieved from https://www.thecanadianencyclopedia.ca/en/article/racial-segregation-of-black-people-in-
canada.

2Tattrie,J. (2021). Africville. In The Canadian Encyclopedia. Retrieved from
https://www.thecanadianencyclopedia.ca/en/article/africville.
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

night, while segregated schools and private sectors created wealth and social gaps which
ensured African Nova Scotians could never escape poverty.'3

The legacy of that uncorrected history continues to translate into deeply entrenched social
problems currently experienced by African Nova Scotians and Persons of African Descent
(Black). Access to power, opportunities, and resources are limited for African Nova
Scotians today as a direct result of deeply rooted anti-Black laws, policies, and practices.
The last reported unemployment rate for African Nova Scotians is 16.2% (9.8% for whites).
African Nova Scotians face poverty rates of 32.1%, which is twice that experienced by
whites. The poverty rate for African Nova Scotian youth ages 18-24 is 50.2%; with 39.6%
of children (up to age 17) living in poverty.'4

A United Nations report in 2017 found that “...the socioeconomic conditions in the Black
communities across the province remain deplorable.” It went on to state that “educational
inequalities” between African Nova Scotians and other Nova Scotians remain unchanged
since the school system was integrated more than thirty years ago.*® African Nova
Scotians face disproportionately high rates of suspension and other forms of discipline.
Recent studies have found gross inequality in nearly every area studied, including carding
by law enforcement,® child protection and consumer racial profiling.’

Nova Scotia is also home to People of African Descent/Black people who have recently
migrated to Canada (and Nova Scotia) directly from African countries, Caribbean countries
and from other countries within the African diaspora for social, economic, or familial
reasons.'® They, too, face manifestations of anti-Black racism, although they do not have
the same historical connection to Nova Scotia or have experienced the systemic
challenges realized by those African Nova Scotians who inhabited, and in some instances,
still inhabit, the original land-based Black communities in Nova Scotia.

The Supreme Court of Canada recognized the unique racial dynamics that exist in Canada
and Nova Scotia in its decision R. v. S. (R.D.), [1997] 3 SCR 484, where, under the
heading of “The Nature of the Community”, Justices L’'Heureux-Dubé and McLachlin,
speaking for the majority wrote:

The reasonable person, identified by de Grandpré J. in Committee for Justice and
Liberty, supra, is an informed and right-minded member of the community, a
community which, in Canada, supports the fundamental principles entrenched in the
Constitution by the Canadian Charter of Rights and Freedoms . Those fundamental
principles include the principles of equality set out in s. 15 of the Charter and
endorsed in nation-wide quasi-constitutional provincial and federal human rights
legislation. The reasonable person must be taken to be aware of the history of
discrimination faced by disadvantaged groups in Canadian society protected by

the Charter ’s equality provisions. These are matters of which judicial notice may be

13 Michelle Williams, Coursepack: African Nova Scotian History/Orientation to Law (Faculty of Law, Dalhousie
University, 2019).

14 2016 Census: https://www12.statcan.gc.ca/census-recensement/2016/dp-pd/index-eng.cfm

152017 UN Working Group Report, supra, at para. 56.

16 Dr. Scot Wortley’s report: “Halifax, Nova Scotia: Street Checks Report”. (March 27, 2019)

17 Nova Scotia Human Rights Commission report on retail racial profiling (May 29, 2013).

18 See generally Statistics Canada (2019), “Diversity of the Black population in Canada: An overview”.
Retrieved from https://www150.statcan.gc.ca/n1/pub/89-657-x/89-657-x2019002-eng.htm

Page | 3



https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en

https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec15

https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en

https://qweri.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en

https://www12.statcan.gc.ca/census-recensement/2016/dp-pd/index-eng.cfm



FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT
taken. In Parks, supra, at p. 342, Doherty J.A., did just this, stating:

Racism, and in particular anti-black racism, is a part of our community’s psyche. A
significant segment of our community holds overtly racist views. A much larger
segment subconsciously operates on the basis of negative racial stereotypes.
Furthermore, our institutions, including the criminal justice system, reflect and
perpetuate those negative stereotypes.

The reasonable person is not only a member of the Canadian community, but
also, more specifically, is a member of the local communities in which the case at
issue arose (in this case, the Nova Scotian and Halifax communities). Such a
person must be taken to possess knowledge of the local population and its racial
dynamics, including the existence in the community of a history of widespread
and systemic discrimination against Black and Aboriginal people, and high-profile
clashes between the police and the visible minority population over policing
issues: Royal Commission on the Donald Marshall Jr. Prosecution (1989); R. v.
Smith (1991), 109 N.S.R. (2d) 394 (Co. Ct.). The reasonable person must thus be
deemed to be cognizant of the existence of racism in Halifax, Nova Scotia. It
follows that judges may take notice of actual racism known to exist in a particular
society. Judges have done so with respect to racism in Nova Scotia. In Nova
Scotia (Minister of Community Services) v. S.M.S. (1992), 110 N.S.R. (2d) 91
(Fam. Ct.), it was stated at p. 108:

[Racism] is a pernicious reality. The issue of racism existing in Nova Scotia has
been well documented in the Marshall Inquiry Report (sub. nom. Royal Commission
on the Donald Marshall, Jr., Prosecution). A person would have to be stupid,
complacent or ignorant not to acknowledge its presence, not only individually, but
also systemically and institutionally.®

In 2021, the Nova Scotia Court of Appeal in R. v. Anderson, recognized the unique history
and experience of African Nova Scotians:2°

An examination of the history and experience of African Nova Scotians reveals the
nature and extent of their oppression:

e Enslavement and the legal status as property of White men.

¢ Re-enslavement of freed slaves by profiteers and slave marketers.

e Forced migration as the chattels of American loyalists after the Revolutionary
Warr.

e Servitude to Loyalists households even for freed slaves.

e Lawful segregation following the formal abolition of slavery in the British
colonies. Examples of legally sanctioned racial segregation existed for military
service, schooling, and, as the 1946 case of Viola Desmond highlighted, even
in cinemas.

e The denial of ownership of real property. Black settlers were given tickets of
location or licenses of occupation rather than legal title to their land. Denied
clear title, Black settlers could not sell or mortgage their property, or legally

¥ R.v.S(R.D.), [1997] 3 SCR 484, paras. 46-47.
202021 NSCA 62, paras. 97-100 [interior citations omitted].
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

pass it down to their descendants on death.

e Exclusion under the 1864 Juries Act as a consequence of not holding a freehold
estate.

The ANSDPAD Coalition notes that in the 1960s Nova Scotia began the process of
rescinding its segregationist laws and policies. These measures, the building blocks
of subsequent law reform, while significant,

...have not repaired the cumulative damage caused by centuries of legally
sanctioned racism in this province. The social, cultural, political and economic
impacts of slavery and segregation continue to reverberate within the African Nova
Scotian community...

The experience of racism and segregation inflicted deep transgenerational
wounds. The ANSDPAD Coalition, referring to the Royal Commission of Inquiry
into the Prosecution of Donald Marshall, Jr.,[34] noted the mistrust that African
Nova Scotians have felt toward the legal institutions in the province:

“...While Nova Scotians were generally appalled at the conduct of the police and
justice system in Mr. Marshall's case, the Royal Commission’s findings came as
little surprise to many within the African Nova Scotian minority. As a community, we
had come to expect systemic discrimination and barriers to access to justice when
dealing with the police and the courts. It was thus with appreciation, but skepticism,
that many African Nova Scotians greeted the Commission recommendation: “that
the Chief Justices and the Chief Judges of each court in the province exercise
leadership to ensure fair treatment of minorities in the system.”

Citing the recent documentation of illegal street checks of African Nova
Scotian/Black people in the Halifax region [35], the ANSDPAD Coalition observed
that,

“...even in the 21° century, law, law enforcement, and the justice system in Nova
Scotia, have continued to operate in ways that systematically discriminate against
Nova Scotians of African descent.”

On September 29, 2020, the Government of Nova Scotia apologized for the systemic
racism that has marked the province’s system of justice, including policing and the courts,
and acknowledged that these institutions have failed members of Black and Indigenous
communities.?*

As a direct result of slavery, African Nova Scotians who inhabited the original land-based
Black communities in Nova Scotia have survived through centuries of legally sanctioned,
horrendous violence and trauma. They were stripped of their original cultures, religions,
languages, and traditions: There has been a long history of resistance and resilience by
African Nova Scotians, and they have developed a distinct culture, traditions and social
and political practices.??

21 News release: “Premier Delivers Apology, Sets Course for Fundamental Change in Public Safety”
(September 29, 2020) - https://novascotia.ca/news/release/?id=20200929002.
222017 UN Working Group Report, supra, at para. 14.
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

POLICY OBJECTIVES

This policy acknowledges the unique experiences of African Nova Scotians, who inhabited
the original land-based Black communities in Nova Scotia. It is intended to provide
guidance to Crown Attorneys in their various exercises of prosecutorial discretion in cases
involving African Nova Scotians and other People of African Descent / Black so as to
ensure fair treatment.

Specific objectives of this policy are multi-faceted, and include:

e To give effect to the primary purpose of the Public Prosecutions Act, which is to
ensure fair and equitable treatment in the prosecution of offences.

e To help address overrepresentation of African Nova Scotians and other People of
African Descent in correctional centres by factoring in cultural context at all stages of
the criminal justice process.

e To ensure Crown Attorneys conduct culturally competent prosecutions involving
African Nova Scotians and other People of African Descent accused, victims and
witnesses.

e To provide Crown Attorneys with the resources needed to properly and consistently
identify and address issues of racism and discrimination within individual cases and
the criminal justice system as a whole.

e To support and promote the continued use and development of Impact of Race and
Culture Assessments (IRCAs) within the criminal justice system, in a manner
analogous to the Gladue framework within Nova Scotia but grounded in the distinct
experiences of African Nova Scotians and other People of African Descent.

This policy is also part of a larger response by the Public Prosecution Service to the
specific recommendations of the 1989 Royal Commission on the Donald Marshall Jr.
Prosecution, directed at the Attorney General, that Crown Attorneys:23

e (Gain exposure to materials explaining the nature of systemic discrimination toward
Black and Native peoples in Nova Scotia in the criminal justice system; and

e Explore means by which Crown Attorneys can carry out their functions so as to reduce
the effects of systemic discrimination in the Nova Scotia criminal justice system.

23 Royal Commission on the Donald Marshall Jr. Prosecution, Recommendation #14(a) and #14(b),
December 1989
https://novascotia.ca/just/marshall_inquiry/_docs/Royal%20Commission%200n%20the%20Donald%20Marsh
all%20Jr%20Prosecution_findings.pdf

See also: Conn, H. (2020). Marshall Inquiry. In The Canadian Encyclopedia.

Retrieved from https://www.thecanadianencyclopedia.ca/en/article/marshall-inquiry.
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FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

DIRECTIVES FOR INDIVIDUAL CASE MANAGEMENT

Note: This policy should be read in conjunction with the PPS Policy on Fair Treatment of
Indigenous Peoples in Criminal Prosecutions where an accused/victim/witness is both Black and
Indigenous.

l. Pre-Charge Advice to Police

See PPS policy Advising the Police for guidance. If the advice involves race-based legal
issues (e.g., allegations of racial profiling), Crown Attorneys are strongly encouraged to
consult with their Chief Crown Attorney as well as experienced colleagues on the PPS
Equity and Diversity Committee, who are available for consultation on such issues.

Il. The Decision to Prosecute

As with all cases, in making the decision to prosecute, Crown Attorneys must consider
whether there is a realistic prospect of conviction and whether it is in the public interest to
proceed. The presence of racism and discrimination within an individual case (implicit or
explicit, whether intentional or unintentional) can impact both analyses.

Where a Crown Attorney is made aware that an accused is an African Nova Scotian or
Person of African Descent, the Crown should:

e Review disclosure to identify any possible issues of racism and discrimination (implicit
or explicit, whether intentional or unintentional) in the conduct of the State, at every
stage of the file, including any investigation done by law enforcement or any
involvement of agencies such as Department of Community Services, Correctional
Services, or Probation. Examples: use of racial slurs or inappropriate language
directed at the accused; reliance on stereotypes or generalizations about African Nova
Scotians and Persons of African Descent or their neighbourhoods/communities in
making decisions; and disproportionate reactions toward the conduct of the accused.

e Ifissues of racism and discrimination are suspected, consider whether the issues
impact on prospect of conviction or the public interest. Example: racial profiling (even
when it arises from unconscious bias) and carding (when based on stereotypes or
generalizations about African Nova Scotians or Persons of African Descent or their
communities) may constitute a violation of the Charter right not to be arbitrarily
detained and could lead to remedies under s. 24(1) or s. 24(2) of the Charter.?*

Considering the above, Crown Attorneys are strongly encouraged to consult with their
Chief Crown Attorney and experienced colleagues before deciding to prosecute any case
in which they are unsure of either the strength of the case or whether the public interest is
best served by prosecution. The Director/Executive Lead of Equity, Diversity, Inclusion and
Strategic Relations and experienced colleagues on the PPS Equity and Diversity
Committee are available for consultation on such issues as they arise in a case.

In addition, the Crown Attorney should consider the circumstances of an accused African
Nova Scotian or Person of African Descent, including historical and present-day effects of

24 R. v. Dudhi, 2019 ONCA 665.
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racism and discrimination, when:
e Making decisions that affect a referral to Restorative Justice (RJ); and

e Making decisions on Crown election (which can affect sentence).

. Public Incitement of Hatred

African Nova Scotians and Persons of African Descent also may be differentially
victimized, in light of historical and contemporary experiences of racism and discrimination.
Crown Attorneys should recognize and carefully consider this when analyzing whether or
not it is in the public interest to prosecute such a case. Crown Attorneys are strongly
encouraged to consult with their Chief Crown Attorney before deciding whether or not to
prosecute any such case in which they are unsure of either the strength of the case or
whether the public interest is best served by prosecution. The Director/Executive Lead of
Equity, Diversity, Inclusion and Strategic Relations and experienced colleagues on the PPS
Equity and Diversity Committee are available for consultation on such issues as they arise
in a case. (A PPS policy on Public Incitement of Hatred is being developed, which will
provide guidance on handling these complex cases.)

V. Restorative Justice

Restorative Justice (RJ) referrals, whether pre-conviction or post-conviction, are an
important means of reducing the number of African Nova Scotians and Persons of African
Descent in custody and increasing the number of same resolving criminal matters outside
the traditional court process. Crown Attorneys should consult the PPS Restorative Justice
policy for further guidance.

V. Arraignment
The Crown Attorney should inquire of Defence Counsel of each accused if their client

wishes to self-identify as African Nova Scotian, Person of African Descent or Black. The
Crown Attorney should make note of the accused’s identity in the file. This information
should be shared with the Court where it is relevant to the determination of applicable legal
principles or availability of services, including those in relation to judicial interim release
hearings and sentencing hearings.

VI. Bail

When determining a position on bail involving an accused African Nova Scotian and
Person of African Descent, the Crown Attorney must apply the general principles set out in
the Criminal Code and in particular the following:

e the principle of restraint, pursuant to s. 493.1, which mandates primary consideration
be given to the release of the accused at the earliest reasonable opportunity and on
the least onerous conditions that are appropriate in the circumstances; and

e the requirement to give particular attention to the circumstances of accused who

Page | 8





FAIR TREATMENT OF AFRICAN NOVA SCOTIANS AND PEOPLE OF AFRICAN DESCENT

belong to a vulnerable population that is overrepresented in the criminal justice system
and that is disadvantaged in obtaining release, pursuant to s. 493.2.

e Consider whether “traditional” bail conditions disproportionately disadvantage African
Nova Scotians and People of African Descent and seek culturally relevant
alternatives. Example: “Non-association” conditions with persons having a criminal
record may not be appropriate in light of over-policing in Black communities, which
statistically leads to more People of African Descent having criminal records.

Crown Attorneys must also apply the guiding principles from the Supreme Court of Canada
in Antic?> and Zora:?6

e Save for exceptions, an unconditional release on an undertaking to attend trial
is the default position when granting release.

e The ladder principle requires release at the earliest reasonable opportunity and
on the least onerous grounds, in consideration of all the circumstances. When
the Crown proposes an alternative form of release, it must show why it is
necessary.

e Each rung of the ladder must be considered individually and must be rejected
before moving to a more restrictive form of release.

e A surety should not be imposed unless all the less onerous forms of release
have been considered and rejected as inappropriate.

e Cash bail should be relied on only in exceptional circumstances in which
release on a recognizance with sureties is unavailable and/or reasonably
recoverable assets cannot be pledged.

e When cash bail is sought, the amount must not be so high that it effectively
amounts to a detention order. The amount must be no higher than necessary to
satisfy the concern that would otherwise warrant detention and proportionate to
the means of the accused and the circumstances of the case.

e Other terms of release may only be imposed to the extent that they are
necessary to address concerns related to the statutory criteria for detention and
to ensure that the accused can be released. They must not be imposed to
change an accused person's behaviour or to punish an accused person.

Impact of Race and Culture Assessments (IRCASs)

Accused African Nova Scotians and Persons of African Descent are entitled to have their
background and unique circumstances presented at a bail hearing through an Impact of
Race and Culture Assessment (IRCA). Such information is relevant to the analysis under s.
493.2(b) of the Criminal Code.

The first IRCA was accepted and applied in the 2014 decision of R. v. X,27 a sentencing
hearing for a Black youth. The expert report was tailored to capture the unique experiences

25 R. v. Antic, 2017 SCC 27.
2 R. v. Zora, 2020 SCC 14.
27 (2014), 353 N.S.R.(2d) 130 (YC); 2014 NSPC 95.
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of African Nova Scotians and Persons of African Descent and the impact of anti-Black
racism on the person’s development and eventual contact with the criminal justice system.
At the time, the IRCA was treated as a pre-sentence report governed through sections
721(4), 723(3) and 723(4) of the Criminal Code.

Since R. v. X., IRCAs have been tendered in several other cases in Nova Scotia and
Ontario, at bail and sentencing hearings.?® Although they do not hold the same
constitutional implications as a Gladue report for Indigenous offenders;?® some cases have
applied the IRCA within the framework of the restraint principle in s. 718.2(e),3° and others
have used the content of the IRCA in the assessment of the moral culpability of the
offender.3!

IRCAs were developed to help address the overrepresentation of African Nova Scotians
and Persons of African Descent within the criminal justice system. Although originally
funded by Nova Scotia Legal Aid or the offenders themselves, the reports are now court-
ordered and paid for by the Nova Scotia Department of Justice. The federal government
also announced it would be adopting this pioneering Nova Scotia program.

The Nova Scotia Court of Appeal, in Anderson, upheld the use of IRCAs as “a valuable
resource for sentencing judges,”3? providing information about relevant systemic and
background factors, to be incorporated into a fit sentence.

Approach to Bail for African Nova Scotians and Persons of African Descent

Where an African Nova Scotian or Person of African Descent is brought to court in custody,
the Crown Attorney should:

e If release on bail is opposed, Crown will inquire of defence counsel for an accused as
to whether the accused wishes to have an IRCA prepared and considered at any balil
hearing or alternatively, if the accused is self-represented, ask the Court to canvas the
issue with the accused,;

e If the accused wants an IRCA at the bail stage, not oppose the request, although it will
increase the amount of time spent on remand.

e Accept (without the need to call evidence) and factor into the bail analysis, pursuant to
s. 493.2 of the Code, matters such as: colonialism and centuries of slavery and
segregation; the existence of systemic and direct racism, including racial profiling,
experienced by African Nova Scotians; and the legacy of these experiences, such as
lack of opportunities and over-representation of African Nova Scotians/Black people
within correctional facilities. 33

28 R. v. Perry, 2018 NSSC 16; R. v. Morris, 2021 ONCA 680; R. v. Jackson, 2018 ONSC 2527
29 R. v. Gabriel, 2017 NSSC 90

30 R. v. Jackson, 2018 ONSC 2527 at para 77

31 R. v. Anderson, 2021 NSCA 62, para 146.

32 R. v. Anderson, 2021 NSCA 62, at para. 112.

33 R. v. Anderson, supra. See comments at para. 111 regarding judicial notice.
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¢ In making determinations regarding bail, treat the analysis as analogous to the
approach taken for Indigenous accused.** Crown Attorneys should use any
reasonably available sources of information (within the time constraints of the ball
process) to apply the following checklist of non-exhaustive biographical factors, to
consider what, if any, impact those factors may have on the African Nova Scotians
and Persons of African Descent accused’s ability to secure a release plan:

Has the person been affected by substance abuse in the community?

Has the person been affected by poverty?

Has the person or their family faced overt or systemic racism?

Has the person been affected by family breakdown?

Has the person been affected by unemployment, low income, and a lack of
employment opportunity?

Has the person been affected by dislocation from their community, involvement
with the child welfare system, or by loneliness and community fragmentation? 3°

VVVVY

A\

e When considering a release plan versus detention, consider the following additional
questions:

» Whether any sureties offered, in the context of the African Nova Scotian
community or culture, can control the accused's behaviour?

> In light of over-policing in African Nova Scotian communities, whether a proposed
surety is otherwise suitable, notwithstanding the presence of a criminal record?

» Whether a residential surety is actually required or if other suitable arrangements
can be made to control the accused’s behavior?

» What is a fair, appropriate, and meaningful pledge for a surety, in light of historical
socio-economic issues that plague African Nova Scotian communities as a result
of systemic racism and discrimination?

> Are there any customs or cultural practices within said community that could
provide assurances of attendance in court and protection of the public?

» Would detention have a disproportionately negative impact on the accused as a
member of the African Nova Scotian community and whether that impact could be
alleviated by strict bail conditions?3¢

» Consider whether “traditional” bail conditions disproportionately disadvantage
African Nova Scotians and Persons of African Descent and seek culturally
relevant alternatives.

Assessment of the factors listed above, where present, compel a Crown to carefully
consider all bail options that can safely release accused African Nova Scotians and
Persons of African Descent into the community. Crowns should also consider any
difficulties it is believed the accused may have in getting to court due to distance and
inability to fund travel and make note of such issues in the file. If the accused African Nova
Scotian and Person of African Descent does not attend a future court appearance, a Crown

34 R. v. Perry, 2018 NSSC 16 at para. 22.

35 M.E. Turpel-LaFond, “Sentencing within a Restorative Justice Paradigm: Procedural Implications of R. v.
Gladue”, (2000), 43 C.L.Q. 34 at 40. And see Gillian Balfour, “Sentencing Aboriginal Women to Prison”, in
JM Kilty, ed, Within the Confines: Women and the Law in Canada (Toronto: Women'’s Press, 2014) at 100.
36 R. v. Perry, supra
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can weigh this circumstance in any subsequent bail proceeding.

Where the accused is both African Nova Scotian/Person of African Descent and
Indigenous, the Crown Attorney should consult the PPS policy regarding Fair Treatment of
Indigenous Peoples in Criminal Prosecutions in Nova Scotia for determining a position on
bail given the different case considerations, statutory and constitutional law imperatives,
and guidance unique to Indigenous accused.

VIl.  Trial

Crown Attorneys should be mindful that most African Nova Scotians who come in contact
with the criminal justice system - as victims, witnesses or as accused - will have personally
experienced direct and systemic discrimination at the hands of the State or know someone
who has. This can have an impact on an African Nova Scotian’s ability to put their trust in
the criminal justice system, especially in Crown Attorneys and police.

In trials involving an African Nova Scotian and Person of African Descent victim, witness or
accused, the Crown Attorney should:

e Be mindful of cultural, religious, and linguistic differences, including differences in
demeanour;

e Be mindful of implicit and unconscious racial bias toward African Nova Scotians and
Persons of African Descent particularly when questioning a witness or an accused, or
presenting any other type of evidence, so as to prevent manifestation of stereotypes.
Examples: “angry Black woman”, “aggressive Black man”, “Black men as
thugs/gangsters/drug dealers” etc.;3” and

e Take a trauma-informed approach to victim/witness trial preparation.

In trials involving race-based legal issues (such as racial profiling or provocation involving
use of racial slurs), Crown Attorneys are strongly encouraged to consult with their Chief
Crown Attorney and experienced colleagues. The Director/Executive Lead of Equity,
Diversity, Inclusion and Strategic Relations and experienced colleagues on the PPS Equity
and Diversity Committee are available for consultation on such issues as they arise in a
case. Examples: What facts can the court take judicial notice of?38 Is expert evidence
required to assist the judge or jury in understanding complex or nuanced race-based legal
issues or is testimony from lay members of the Black community sufficient?

Challenge for Cause/Parks Challenge

In jury trials, where the accused and/or victim is African Nova Scotian/Person of African
Descent, either party can seek to challenge the jury for cause for racial biases during jury
selection pursuant to Criminal Code section 638(1)(b). This is also known as a Parks
challenge.®

37 R. v. Mills, 2019 ONCA 940, at paras 121-122: When considering admissibility of rap lyrics written by the
accused, the Court held that in weighing their probative value versus prejudicial effect, one must consider the
risk in allowing their admission because they can "trigger and inflame stereotypical assumptions that triers of
fact bring with them to court about race and crime.”

38 R. v. Spence, [2005] 3 S.C.R. 458, at para 5.

39 R. v. Parks, [1993] 3383 ONCA, 84 CCC (3d) 353.
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Challenge for racial bias requires that the applicant establish there is widespread bias in
the community and that some prospective jurors may not be capable of setting aside their
bias; however, the recognized prejudice against visible minorities, including the Black
community, is widespread enough that a challenge for cause will be established in most
cases.*® As such, Crown Attorneys should support an African Nova Scotian and Person of
African Descent accused’s request for a Parks challenge and consider seeking a Parks
challenge when the victim is African Nova Scotian/Person of African Descent.

Crown Consent to Change Mode of Trial

Defence Counsel may seek Crown consent, pursuant s. 473 of the Criminal Code, to elect
to have a judge alone trial for a s. 469 Criminal Code offence, because of race-based legal
issues in the file. When this occurs, Crowns should carefully consider whether the race-
based legal issues can be meaningfully addressed by a Parks challenge, as noted in the
previous section of this policy, and work with Defence Counsel to craft challenge for cause
guestions which may meaningfully address potential bias. Consideration of a change of
venue may also offer an option to address geographically based and/or community-based
bias. There may be cases in which it is appropriate for the Crown to exercise its discretion
under s. 473 to consent to a trial by judge alone, due to the unique complexity of the race-
based legal issues or the degree of known bias in a particular community. Crowns should
consult with their Chief Crown about this. The Director/Executive Lead of Equity, Diversity,
Inclusion and Strategic Relations and experienced colleagues on the PPS Equity and
Diversity Committee are available for consultation.

VIIl.  Sentencing

The Criminal Code does not explicitly require consideration of the unique circumstances of
accused African Nova Scotians and Persons of African Descent at the sentencing stage,
unlike cases involving Indigenous accused. However, caselaw has established a
framework within which judges can apply the restraint principles codified in 718.2(e) of the
Criminal Code to African Nova Scotians/Persons of African Descent and consider
background and systemic factors in the assessment of moral culpability.

At the sentencing of an African Nova Scotian/Person of African Descent offender:

e The Crown Attorney should ask the Court to canvas with the offender, whether or not
they are represented by counsel, if an IRCA is required. Or, alternatively, the Crown
Attorney should obtain any recently prepared IRCAs from other files involving the
accused.

¢ If the accused is both African Nova Scotian and Indigenous, they are entitled to both
an IRCA and a Gladue Report. Absent exceptional circumstances, the Crown Attorney
should not recommend the preparation of both if the accused only wants to have one
of the two completed. The Crown Attorney should also consult the PPS Policy on Fair
Treatment of Indigenous Peoples in Criminal Prosecutions given the different case

40 R. v. Parks, supra.
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considerations, statutory and constitutional law imperatives. and guidance unique to
Indigenous accused persons.

e If an IRCA is requested, the Crown Attorney should not ask the offender to waive his
or her rights under s. 11(b) of the Charter. Like the preparation of Pre-Sentence
Reports and Gladue Reports, delay attributable to the preparation of the IRCA is not
attributable to the offender. An African Nova Scotian and Person of African Descent
offender should not have to choose between their right to a trial within a reasonable
time and a culturally competent sentencing hearing. In cases where the delay is
attributable to the offender, such as when the offender fails to attend appointments
with the author of the IRCA, the Crown can request that the Information be endorsed
to reflect this.

¢ If the Crown Attorney has concerns with any of the content of the IRCA, attempts
should be made to resolve the issues with defence counsel. If this is not possible,
Crown Attorneys are strongly encouraged to consult with their Chief Crown Attorney.
The Director/Executive Lead of Equity, Diversity, Inclusion and Strategic Relations and
experienced colleagues on the PPS Equity and Diversity Committee are available for
consultation.

e The Crown Attorney should ask the Court to take judicial notice of the systemic and
background factors affecting African Nova Scotians and Persons of African Descent in
Canadian society.**

e The law does not require proof of a causal link between systemic factors and the
offending behaviour which brings the African Nova Scotian and Person of African
Descent before the Court; therefore, the Crown Attorney must not insist on proof of
such a link. There does have to be some connection between the overt and systemic
racism identified in the community and the circumstances or events that are said to
explain or mitigate the criminal conduct in issue. Racism may have impacted on the
offender in a way that bears on the offender’'s moral culpability for the crime, or it may
be relevant in some other way to a determination of the appropriate sentence.*?

e The Crown Attorney should consider secure custody as a sentence of last resort for
African Nova Scotian/Person of African Descent offenders, canvassing in every
instance the suitability of sentencing alternatives, with sentencing principles 718.2(d)
& (e) being considered in every case where secure custody is a possible outcome.

e The Crown Attorney should use any reasonable sources of information to apply the
following checklist of non-exhaustive biographical factors in situating the moral
responsibility of an African Nova Scotian/Person of African Descent offender when
formulating a recommendation for a sentencing hearing:

» Has the person been affected by substance abuse in the community?
» Has the person been affected by poverty?
» Has the person faced overt racism in addition to systemic racism?

1 R. v. Perry, supra; R. v. S. (R.D.), supra at para 46 and 47.
42 R. v. Morris, 2021 ONCA 680, paras. 96-97.
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» Has the person been affected by family breakdown?

» Has the person been affected by unemployment, low income, and a lack of
employment opportunity?

» Has the person been affected by dislocation from an African Nova Scotian
community, involvement with the child welfare system, or by loneliness and
community fragmentation?

The Crown Attorney should also consider circumstances of an African Nova Scotian and
Person of African Descent accused when making decisions that impact sentencing options
including, but not limited to, Notice to Seek Increased Penalty.*3

In cases involving hate crimes involving racial issues, for example, cases in which the race
of a victim is an aggravating factor, Crown Attorneys are strongly encouraged to consult
with their Chief Crown Attorney, Director/Executive Lead of Equity, Diversity, Inclusion and
Strategic Relations and experienced colleagues on the PPS Equity and Diversity
Committee.

43 Per an earlier Anderson case, R. v. Anderson, 2014 SCC 41, Crown Attorneys are not constitutionally
required to consider the Aboriginal status of an accused when deciding whether to seek a mandatory
minimum sentence, which presumably would also apply to African Descended / Black accused persons.
However, pursuant to this policy, Nova Scotia Crown Attorneys should consider the identity of the accused as
an African Descended / Black person n the exercise of prosecutorial discretion at every stage of the
proceedings.
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APPENDIX A: AFRICAN NOVA SCOTIAN / BLACK COMMUNITY SERVICE
PROVIDERS (Note: This is a small sample of ANS/Black community service
providers)

1. African Nova Scotian Justice Institute (ANSJI)

The ANSJI is led by the African Nova Scotian Decade for People of African Descent
Coalition. It is currently providing and/or developing programming related to: Impact of
Race and Culture Assessments & treatment services; a data collection and policing
accountability unit; a court support program; a community justice legal defence program; a
bail alternative, incarceration support and reintegration program for historical African
Descended people; an alternative justice and victim services program; public legal
education and youth development program; and human rights and policing accountability
programming.

Phone: (902) 492-5619 Email: info@ansji.ca

2. 902 Man Up

902 ManUp is a non-profit volunteer organization founded in 2016 in response to the
increase in community violence particularly involving Black males. The organization is
primarily dedicated to the advancement of all Black Communities within Nova Scotia and
has a particular focus on the empowerment of young Black males. The expanded mandate
of 902MU includes all individuals or groups at risk of marginalization and social and
academic exclusion.

Website: https://902manup.ca/

3. Nova Scotia Brotherhood Initiative

Nova Scotia Brotherhood Initiative is a free program for Black men to access health care in
the community to improve overall health and wellbeing. A team of health care professionals
provide culturally appropriate primary medical care plus health and wellness services for
men of African descent across Halifax Regional Municipality.

Phone: 902-434-0824 Email: nsbrotherhood@nshealth.ca

4. iMOVe

iIMOVe is a nonprofit organization pioneered by Executive Director Sobaz Benjamin. It uses
the arts for healing and self-expression, to enhance participants’ (including youth at risk)
ability to make a living, and to develop their leadership skills. They have, at times, provided
court support.

Website: https://www.inmyownvoice.ca/

5. African Nova Scotian Policy and Advocacy Collective (ANSPAC)

This is a community-based policy and advocacy initiative that seeks to enrich policy and
advocacy for Nova Scotians of African descent employing an approach that uniquely
considers the intersections and diversity of the lived experiences of historic African Nova
Scotians, Persons of African ancestry born in Nova scotia and Persons of African descent
who have recently settled in Nova Scotia.

Phone: 902-237-5644 Email: anspacoffice@gmail.com
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APPENDIX B: PPS CONSULTATION REQUEST FORM

PPS employees seeking to consult on equity, diversity, inclusion and
accessibility issues and opportunities, please fill out and submit this form by
email: PPSEDIA@novascotia.ca .

Employees should attempt to complete all sections of the form to assist in
understanding the request; however incomplete forms will still be considered.

Standard turnaround time for consultations to be reviewed and returned with

feedback is about 4 weeks.

Date of Submission:

Submitted by:

Chief Crown Attorney or Support
Staff & Office:

Accused Name & File Number (if
applicable):

Brief Statement of Facts/Situation:

If consultation is sought for a file,
provide synopsis of facts (and attach
any relevant supporting material). If
not file related, briefly describe matter
that requires consultation.

Key Issues for Consultation:

Describe the key issues, concerns,
or knowledge gaps that you would
anticipate being addressed by the

consultation.
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Previous Consultation and
Review:

Describe any past involvement by
Crown Attorneys, Chief Crown
Attorneys, or other PPS staff in this
matter.

Case Law/Legislation/
Policy Review:

Identify any case law, legislation,
policies and/or other resources
already reviewed and how it may
apply to this matter.

Are there any timing issues or
deadlines that affect when review
and feedback are required?
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Review & Advice

Reviewed by:

Format of Advice (check all
that apply):

[J  Written feedback
[1 Verbal feedback
[] Case conference

Date Advice Given:

Advice Provided (attach any
supporting documents):

Summary of any advice &
feedback provided

Outcome of the
Case/Situation:

Follow-up with individual(s)
who submitted request for
consultation. Provide a
summary of any action taken
as a result of advice and
provide overall outcome of
the matter (i.e. impact on
case resolution or trial
decisions, press release
issued, change in policy,
directives from Management,
etc.).
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